I. INTRODUCTION
Within the domain of respect for human and peoples' rights by African states there has been, until recently, little unity of purpose. The common standards that African states have maintained in their laws and practices regarding human rights have been their willingness to subscribe formally to international and regional norms, while at the same time, to violate those undertakings with near impunity. When the Protocol to the African Charter on the Establishment of the African Court on Human and Peoples' Rights (Protocol) comes into force, 2 it will provide for an African court having the responsibility to hold states to their obligations and to establish continent-* Jean Allain is Assistant Professor of Public International Law, Department of Political Science, The American University in Cairo, Egypt. ** Andreas O'Shea is Senior Lecturer at the University of Durban-Westville, South Africa.
1. This article is dedicated to the family and memory of the late Michael M. Makhabane. Michael was a student of public administration who was shot dead by police on 16 May 2000 just meters away from the Oliver Tambo Building on the campus of the University of Durban~Westville. 
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HUMAN RIGHTS QUARTERLY acceptance of human rights treaties is also manifest at the regional level where the four states have ratified both the African Charter and the OAU Convention Governing the Specific Aspects of Refugee Problems in Africa. 15 Yet ratification may not, by itself, settle a state's international obligations. These states have made use of reservations that have significantly narrowed the extent of their obligations. Furthermore, in Algeria and Egypt, extended states of emergency have allowed these states to derogate from a significant number of obligations in terms of the ICCPR.
So, while accepting the norms embodied in human rights conventions in principle, the reservations the northern states have made have excluded them from the obligations regarding binding procedures for settling disputes over the application or interpretation of the very same treaties. Illustrative of this phenomenon is Algeria's relationship toward the Genocide Convention when, in acceding to it in 1963, it formulated the following reservation: "The Democratic and Popular Republic of Algeria does not consider itself bound by article IX of the Convention, which confers on the International Court of Justice jurisdiction in all disputes relating to the said Convention." 16 Similarly, both Egypt and Libya have made substantively the same reservation to the Racial Discrimination Convention. 17 Likewise, Tunisia made such a reservation to the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) in which the country rejected the obligatory character of the dispute settlement procedures provided under the treaty. 18 Here again, Algeria and Tunisia have made declarations recognizing the competence of a treaty body, the Committee against Torture, to consider communications much in the same vein as the Human Rights Committee. Further, both states "recognize the competence of Committee to receive and consider communications from or on behalf of individuals subject to its jurisdiction who claim to be victims of a violation" of the Convention. See MULTILATERAL TREATIES, supra note 10, at 205, 208 . The text of Article 22, which governs declarations made under this treaty, is available at <http://www.unhchr.ch/ html/menu3/b/h_cat39.htm>. 15. See 1997 HUMAN RIGHTS LAW IN AFRICA SERIES 6-7 (Christof Heyns ed., 1999). 16. MULTILATERAL TREATIES, supra note 10, at 90. 17. See MULTILATERAL TREATIES, supra note 10, at 101-02. In acceding to the Racial Discrimination Convention in 1968, Libya followed the lead of Egypt in presenting a reservation which was, mutatis mutandis, the same as that found attached to Egypt's 1967 instrument of ratification:
The Kingdom of Libya does not consider itself bound by the provisions of article 22 of the Convention, under which any dispute between two or more States Parties with respect to the interpretation or application of the Convention is, at the request of any of the parties to the dispute, to be referred to the International Court of Justice for decision, and it states that, in each individual case, the consent of all parties to such a dispute is necessary for referring the dispute to the International Court of Justice.
Id From the perspective of the African continent, the stance of the northern states regarding CEDAW, as reflected in their reservations, is unique. In line with other Middle Eastern and Muslim states, the North African states have subordinated their obligations in this area to the dictates of Shari'a law. For instance, Egypt has felt the need to bring regional norms in line with Shari'a law and subject its obligations to its domestic legislation as reflected in its reservation to the African Charter.
19 Accordingly, Article 8 on freedom of conscience and Article 18(3) on ensuring the protection of women and children as well as non-discrimination, 20 are to be "implemented in accordance with the Islamic Law." 21 Such limitations are also apparent from the reservations that Egypt, Libya, and Algeria have made to Article 2 of CEDAW, which outlines states' obligations with respect to eliminating discrimination against women. 22 CEDAW]. Information on signature, ratification, and reservations status is available in MULTILATERAL TREATIES, supra note 10, at 178. Current status information is also available at <http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partI/chapterIV/treaty9.asp>.
The reservation formulated by Tunisia when ratifying CEDAW 1985 reads in part:
The Tunisian government declares, in conformity with the requirements of article 29, paragraph 2 of the Convention, that it shall not be bound by the provisions of paragraph 1 of that article which specify that any dispute between two or more States Parties concerning the interpretation or application of the present Convention which is not settled by negotiation shall be referred to the International Court of Justice at the request of any one of those parties.
The Tunisian government considers that such disputes should be submitted for arbitration or consideration by the International Court of Justice only with the consent of all parties to the dispute.
Id. at 186. 19. See supra note 15. The reservation of Egypt to the African Charter reads:
Having considered the African Charter on Human and Peoples' rights, the Arab Republic of Egypt signed the said Charter on 16 November 1981 and attached hereto is the following instrument of ratification:
Having accepted all the provisions of the African Charter on Human and Peoples' Rights with the approval of the People's Assembly and with the reservation that article 8 and paragraph 3 of article 8 be implements in accordance with Islamic Law and that, as far as the Arab Republic of Egypt is concerned, the provisions of the first paragraph of article 9 should be [confined] to such information as could be obtained within the limits of Egyptian laws and regulations;
We hereby declare acceptance and ratification of the said Charter.
Id. at 10. 20. The text of Article 18(3) of the African Charter reads:
The state shall ensure the elimination of every discrimination against women and also ensure the protection of the rights of the women and the child as stipulated in international declarations and conventions.
African Charter, supra note 4. 21. See supra note 19 (for details of Egypt's reservation to the African Charter). 22. See MULTILATERAL TREATIES (CEDAW), supra note 10, at 178-99. Article 2 of CEDAW reads:
States Parties condemn discrimination against women in all its forms, agree to pursue by all appropriate means and without delay a policy of eliminating discrimination against women and, to this end, undertake:
(a) To embody the principle of the equality of men and women in their national constitutions or other appropriate legislation if not yet incorporated therein and to ensure, through law and other appropriate means, the practical realization of this principle; Egypt formulated its reservation regarding Article 2 in general terms by noting that it "is willing to comply with the content of this article, provided that such compliance does not run counter to Islamic Shari'a." 23 Libya also couched its reservation in general terms, reformulating its original reservation to Article 2, which was more narrow in content, by declaring in 1995 that its "accession cannot conflict with the laws on personal status derived from the Islamic Shari'a." 24 Algeria accepts the dictates of Article 2 to the extent that they "do not conflict with the provisions of the Algerian Family Code," 25 which has codified Islamic norms. While a prima facie consideration of reservations to CEDAW might lead one to believe that they give room for states to discriminate negatively against women, this outcome should not be assumed. Consider the Egyptian reservation to Article 16 of the CEDAW, dealing with marriage and family relations, that calls for a "just balance" between "an equivalency of rights and duties" of men and women. 26 On the one hand, the reservation notes that:
provisions of the Shari'a lay down that the husband shall pay bridal money to the wife and maintain her fully and shall also make a payment to her upon divorce, whereas the wife retains full rights over her property and is not obliged to spend anything on her keep.
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Such measures clearly benefit women financially during marriage. However, in times of divorce the rub comes in the following sentence, where this (b) To adopt appropriate legislative and other measures, including sanctions where appropriate, prohibiting all discrimination against women; (c) To establish legal protection of the rights of women on an equal basis with men and to ensure through competent national tribunals and other public institutions the effective protection of women against any act of discrimination; (d) To refrain from engaging in any act or practice of discrimination against women and to ensure that public authorities and institutions shall act in conformity with this obligation; (e) To take all appropriate measures to eliminate discrimination against women by any person, organization or enterprise; (f) To take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices which constitute discrimination against women; (g) To repeal all national penal provisions which constitute discrimination against women. positive feature is counterbalanced by a provision that allows men to divorce summarily while women must seek the intervention of the state: "[t]he Shari'a therefore restricts the wife's rights to divorce by making it contingent on a judge's ruling, whereas no such restriction is laid down in the case of the husband." 28 The reactions of other states to Algeria's reservation to CEDAW highlight that it seeks neither to balance the rights of women and men nor to promote the elimination of discrimination against women.
29 Some European states consider that Algeria's reservation so places the dictates of international law at the mercy of its municipal law as to rid the treaty of its content. As such, Denmark, Portugal, and Sweden have notified the UN Secretary-General that they consider the reservation to be "incompatible with the object and purpose" of CEDAW. Following the decentralized regime of treaty reservations found in the Vienna Convention on the Law of Treaties, 30 Algeria's reservation has been accepted by most parties to CEDAW by virtue of their acquiescence. 31 Denmark, Portugal, and Sweden, on the other hand, have taken issue with its validity. As a result, these countries consider Algeria to be party to CEDAW, but they do not recognize Algeria's reservation.
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Quite apart from treaty reservations, Algeria and Egypt have further reduced their obligations through the imposition of states of emergency, 28. Id. 29. Consider the following statement by Mayer in relation to the issues of discrimination against women in the Islamic world, where she concludes that there is a "profound ambivalence that conservative Muslims feel about the principle of equality, a principle that they are in general reluctant to condemn openly but that they seek to circumvent by a variety of subterfuges. [U]nless the treaty otherwise provides, a reservation is considered to have been accepted by a State if it shall have raised no objection to the reservation by the end of a period of twelve months after it was notified of the reservation or by the date on which it expressed its consent to be bound by the treaty, whichever is later. Id 43 Lesotho has acceded to the Covenants and anti-discrimination treaties but unfortunately has not become a party to the Torture Convention. 44 As is to be expected in a region with more states and less of a common sociopolitical background, there seems to be a little less coherence in the approach to international human rights treaties in Southern Africa as opposed to North Africa. Notwithstanding a general Southern African support for international human rights initiatives, only Namibia is a party to both ICCPR, 45 Please note that for the sake of consistency, the first citation to a constitution will include information about the source wherein the document may be located. Subsequent references will include only the name and portion of the relevant constitution.
What has been said earlier about the narrowing of treaty obligations through reservations and internal states of emergency does not generally apply to Southern African states. Swaziland appears to be the only state in a formal and constant state of emergency. 60 There have been relatively few reservations with any discernable impact on the protection of human rights.
Only one Southern African state has compromised the compulsory procedures laid down for settling disputes over the interpretation of human rights treaties. Mozambique has done this in relation to the Racial Discrimination Convention. Its reservation reads:
The People's Republic of Mozambique does not consider to be bound by the provision of article 22 and wishes to restate that for the submission of any dispute to the International Court of Justice for decision in terms of the said article, the consent of all the parties to such a dispute is necessary in each individual case.
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This reservation does not entirely exclude the possibility of conferment of jurisdiction on the International Court of Justice (ICJ), but its reservation has the same effect as the North African examples by rejecting the notion of a "compromissary" clause to refer treaty disputes to the ICJ. Mozambique made a similar interpretative declaration to the Apartheid Convention.
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One of most intrusive forms of reservation to a human rights treaty purports to subjugate the treaty to domestic traditional law. Whereas the Shari'a has played a critical role in this respect in the northern region, one might have expected non-Islamic African states to have relied on African customary law as a necessary limitation to their ability to adopt essentially western conceptions of human rights. 63 The only example of this kind of reservation from the foot of the African continent was Malawi's reservation to CEDAW which was subsequently withdrawn on 24 October 1991. being, consider itself bound by such of the provisions of the Convention as require immediate eradication of such traditional customs and practices. 65 This format was a less radical approach than its Islamic counterparts. There was consequently no adamant objection that it would flout the object and purpose of the convention. Nevertheless, the Mexican government sent a communication to the Secretary-General expressing the hope, "that the process of eradication of traditional customs and practices referred to in the first reservation of the Republic of Malawi will not be so protracted as to impair fulfillment of the purpose and intent of the Convention." 66 In ratifying CEDAW, while it does not place a general African customary or religious limitation on its obligations, Lesotho has effectively excluded two national institutions from their scope, i.e., holy orders and the monarch.
67 Two other reservations, that of Zambia to the ICESCR 68 and that of Swaziland to the Convention on the Rights of the Child, 69 restrict the states obligation to implement the right to primary education. It is to be expected that African states would request some leeway with respect to social and economic rights, but these rights are in any event understood to be progressive in terms of the treaty obligations themselves.
These The Government of the Kingdom of Lesotho declares that it does not consider itself bound by article 2 to the extent that it conflicts with Lesotho's constitutional stipulations relative to succession to the throne of the Kingdom of Lesotho and law relating to succession to chieftainship. The Lesotho government's ratification is subject to the understanding that none of its obligations under the Convention especially in article 2 (e), shall be treated as extending to the affairs of religious denominations. The government of the Republic of Botswana enters a reservation with regard to the provisions of article 1 of the Convention and does not consider itself bound by the same in so far as such may conflict with the Laws and Statutes of Botswana.
Id. 71. See MULTILATERAL TREATIES, supra note 10, at 183. The second paragraph of Lesotho's reservation to CEDAW states:
impact. 72 There are no instances of reservations by Angola, Malawi, Namibia, South Africa, and Zimbabwe to any of the major human rights instruments. 73 There are also no meaningful reservations to the African Charter by Southern African states. Zambia's so called "reservations" are more in the nature of interpretative declarations. 74 The states under review can therefore be said, barring a few exceptions, to have undertaken the full scope of the conventions they have ratified.
III. CONSTITUTIONAL PROVISIONS

A. Constitutional Provisions in North Africa
General
The constitutions of the North African states are, with the exception of Libya, a reflection of the legal systems inherited from their French colonial heritage.
75 Algeria, Egypt, and Tunisia have integrated into their constitutional framework a "monist" relationship between international instruments and their respective municipal legal systems. As such, upon their ratification international instruments are to be considered part of the corpus juris without the need for the further promulgation of specific legislation. By contrast, the relationship between international and municipal law in Libya partly reflects its colonizer's "dualist" system, 76 which Furthermore, the Lesotho Government declares it shall not take any legislative measures under the Convention where those measures would be incompatible with the Constitution of Lesotho.
Id. 72. The former is meaningless because it subjects the application of the Convention to those under eighteen to the laws of the state. The treaty clause also does this in so far as the national law sets a younger age of majority. If the national law sets an older age of majority then the Child Convention will not apply to those over 18 in any event, so it means nothing to say that the state will not be bound by it in relation to those persons. The latter is meaningless in practice because the Lesotho Constitution fully protects against sex discrimination and so it is unlikely that legislation required to comply with the treaty would conflict with the constitution. 73. See, e.g., the two Covenants (ICESCR and ICCPR), supra notes 12 and 13 respectively, the two anti-discrimination conventions (Racial Discrimination Convention and CEDAW), supra notes 11 and 18 respectively, and the Torture and Genocide Conventions, supra notes 14 and 10 respectively. (for the nature of the monist system as found in France). 76. Ian Brownlie explains that as part of the "dualist" theory, when "municipal law provides that international law applies in whole or in part within the jurisdiction, this is merely requires an act of the legislature before a treaty can be considered as part of the law of the land, while customary international law is generally considered as having direct application. 77 While most states vest the legislative branch with the power to ratify international instruments, this is not the case in the North Africa.
The constitutions of the four states under consideration have vested the authority not only to conclude treaties but also to ratify them with their executive organ. Thus, the Algerian constitution, approved by a referendum on 28 November 1996, 78 vests the powers of concluding and ratifying international treaties in the president of the Republic. 79 The Revolutionary Command Council of Libya, the body which constitutes the "supreme authority in the Libyan Arab Republic" 80 and has the power to appoint "the President and Council of Ministers," 81 is likewise endowed with the authority to "conclude and ratify treaties and agreements." 82 In the cases of Tunisia and Egypt, while the ability to ratify international instruments is also within the purview of the executive, in both cases the presidents are limited in their authority by specific constitutional provisions.
The Tunisian constitution states clearly that the "President of the Republic ratifies the treaties," 83 and also makes plain that the status of such "[t]reaties duly ratified have an authority superior to [its municipal] law." Every international instrument to which the Jamahiriya accedes and which is ratified by the basic people's congresses and published in the Official Gazette becomes binding and enforceable by the country's judiciary, in the same way as domestic legislation, with effect from the date of its publication in the Official Gazette. a "Great Arab Maghreb" would modify the Tunisian Constitution, the president has an obligation to submit the treaty to a referendum after it has been adopted by the national parliament. 85 Likewise, the constitution of the Arabic Republic of Egypt provides that: "[t]he President of the Republic shall conclude treaties and communicate them to the People's Assembly, accompanied with suitable clarifications. They shall have the force of law after their conclusion, ratification and publication according to the established procedure."
Consideration of Reports Submitted by States Parties
86 This "established procedure" does not entail the approval of the Assembly, as long as treaties do not touch upon issues of territorial sovereignty, thus giving the president sole authority in all other areas. Article 151 of the Egyptian constitution goes on to limit the otherwise unimpeded prerogative of the president in the following matters:
[h]owever, peace treaties, alliance pacts, commercial and maritime and all the treaties involving modifications in the territory of the State, or having connection with the rights of sovereignty, or which lay upon the Treasury of the State certain charges not provided for in the budget, must acquire the approval of the People's Assembly. The Tunisian Republic constitutes part of the Great Arab Maghreb, towards whose unity it works within the framework of common interests.
Treaties concluded to this effect and which shall be of such nature as to bring about any modification whatsoever in the present Constitution shall be submitted to a referendum by the President of the Republic after they have been adopted by the Chamber of Deputies in the forms and conditions foreseen by the Constitution. "territory is a part of Africa," 90 while engaging its people through its preamble to fight for the "elimination of all obstacles which prevent Arab unity from the Gulf to the Ocean."
91 Tunisia also pays homage to Africa in its preamble but proclaims that it is the will of its people "to remain faithful to the teaching of Islam, to the unity of the Greater Maghreb, to its membership of the Arab family."
92 It merely pledges "cooperation with the African peoples in building a better future."
93 Egypt for its part fails to mention Africa in its constitution, but indicates that one of its fundamental aspirations is to be a union of the Arab nation, stating: the hope of our Arab nation, being convinced that Arab unity is a call of history and of the future, and a demand of destiny; and that it cannot materialise except through an Arab nation, capable of warding off any threat, whatever the source or the pretexts for such a threat. 94 Beyond the Pan-Arabist theme pervading these documents, anticolonial and socialist underpinnings emerge. Only the Tunisian constitution excludes socialist rhetoric. However, its anticolonial bent is evident from its constitutional aspirations, expressed against the backdrop of its people having been "set free from foreign domination thanks to its powerful cohesion and to its struggle against tyranny, exploitation and regression. . . ." 95 The constitutions of Algeria, Egypt, and Libya certainly mirror these anticolonial overtures, but bear more prominent socialist aspirations as their underlying philosophy. In this vein, the Algerian constitution mandates that "The people establish institutions which have as their objectives: . . . the suppression of the exploitation of man by man" 96 and that these institutions "forbid the establishment of relations of exploitation and bonds of dependency." 97 The Socialist People's Libyan Arab Jamahiriya 90. LIBYA CONST., art. (Republic), as this official title indicates, embraces a socialist framework within its constitution. Acknowledging its underdevelopment as a product of its colonial past, 98 the constitution notes that the aim of the Libyan state:
is the realization of socialism through the application of social justice which forbids any form of exploitation. The state endeavors, through the edification of a socialist community, to achieve self-sufficiency in production and equity in distribution. Its aim is to eliminate peacefully the disparities between social classes and to attain a society of prosperity.
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The Egyptian constitution goes further, plainly stating in Article 1 that it "is a democratic, socialist state based on the alliance of the working forces of the people" 100 and under Article 7 that "[s]ocial solidarity is the basis of the society." 
Provisions Relating to Human Rights
Taking as a backdrop the elements of Islamic faith, Pan-Arabism, colonial independence, and socialist affiliation, it is now time to turn to the specific human rights and duties which these states have integrated into their constitutional frameworks. Before turning to human rights, it should be noted that all four states, in line with the African Charter, integrate duties into their constitutions 102 with a commonality being the duty to defend the state. 103 The Algerian constitution is the only constitution under review that grants a number of human rights without limitation. Thus Article 29, providing for equal treatment before the law without discrimination, Article 34, providing for inviolability of the human person, Article 36, providing for 98. See the Preamble to the Libyan Constitution which reads in part that its people are people "who are determined to break the shackles which impede their growth and their development, who will stand with their brothers from all parts of the Arab nation in the struggle for the restoration of every inch of Arab land desecrated by imperialism . . ." LIBYA CONST., pmbl., ¶ 2. The preamble goes on to state that its people are people "who understand fully that the alliance of reaction and imperialism is responsible for their underdevelopment despite the abundance of their natural resources, and for the corruption which spread through the governmental apparatus." LIBYA CONST. ¶ 4. 99. Id. art. 6. 100. EGYPT. CONST., art. 1. 101. Id. art. 7. 102. For provisions related to duties in the various constitutions see: ALG. CONST., ch. 5
(entitled "Duties"), arts. 60-69; EGYPT CONST., arts. 58-62; LIBYA CONST., art. 16; and TUNIS. CONST., arts. 15 and 16. 103. The nomenclature of these provisions is colorful enough to quote, which indicate that the defense of "his fatherland" (ALG. CONST., art. 62); "the motherland" (EGYPT CONST., art. 58); "the homeland" (LIBYA CONST., art. 16); or "the country" (TUNIS. CONST., art. 15) is a sacred duty.
freedom of conscience and opinion, and Article 54, providing for health protection, are inviolable as they are not constitutionally subject to limitations. 104 By way of contrast, Tunisian citizens:
exercise the plentitude of their rights in the forms and conditions foreseen by the law. The exercise of these rights cannot be limited except by a law enacted for the protection of others, the respect for the public order, the national defense, the development of the economy and social progress.
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The Tunisian constitution enumerates a number of rights allotted to its citizens, including the freedoms of opinion, expression, the press, assembly, and association which are all guaranteed within "the conditions defined by the law." 106 The Tunisian Constitution also provides for the inviolability of the domicile "save in exceptional cases foreseen by the law," 107 and freedom of movement, with the proviso that such a right is "within the limits foreseen by the law."
108 Egypt also limits the rights it has prescribed in its constitution to the dictates of its municipal legislation. While freedom of opinion is guaranteed by Article 47, such freedom is to take place "within the limits of the law."
109 Freedom of movement is likewise provided for "except in the cases defined by the law."
110 The Libyan constitution gives little expression to human rights provisions, prescribing only two. It allows for the inviolability of the home under Article 12, but allows for exceptions "under the circumstances and conditions defined by law"; it also allows for freedom of expression under Article 13, so long as they are "within the limits of public interest and the principles of the Revolution. art. 14.
B. Constitutional Provisions in Southern Africa
General
Similar to the North African scenario, the treatment of international law by the domestic authorities in Southern Africa is linked to the colonial histories of the respective states. Accordingly, those states deriving influence from the British, including Botswana, Lesotho, Malawi, South Africa, Swaziland, Zambia, and Zimbabwe, are essentially "dualist." Meanwhile, Namibia's German heritage and Angola's and Mozambique's Portuguese past have left them with monist systems in relation to the rapport between treaties and their own legal systems. South Africa's new constitution borrows elements from both the monist and dualist traditions. While persisting with the requirement of incorporation through the legislature, it has adopted the concept of "self-executing" provisions of a treaty. 112 Such provisions, once approved by parliament for the purposes of ratification, can be applied without an act of parliament. The conception is that of a self-executing "provision," as opposed to a self-executing treaty, but it is, as yet, unclear how this provision will be interpreted.
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A legacy of colonial rule in Southern Africa is the partial or total adoption of democratic institutions and principles developed through historical struggles in the home territories of the colonial rulers. 114 Botswana, Lesotho, Malawi, and Zambia's constitutions all inherit the basic pillars of British democracy including free elections and freedoms of expression, association, and assembly. 115 respective struggles against discriminatory regimes. Until recently, Mozambique had been ruled as a one party state, but civil war culminated in transition to democracy and the first multiparty elections pursuant to its 1990 constitution were held in 1994. 117 Angola's postindependence constitution recognized only one party; however, in December 1990, the People's Movement for the Liberation of Angola (MPLA) announced that the constitution would be revised to allow opposition parties.
118 Accordingly, Article 4 of Angola's current constitution provides that political parties shall compete.
The current status of Southern African constitutions is that all, with the exception of Swaziland, provide for multiparty democracy. Swaziland's postindependence constitution of 1968 also contained a bill of rights and provisions protecting democratic rights. However, this constitution was suspended in 1973. A new constitution was promulgated in 1978 but was not presented to the people. 119 Swaziland therefore currently has no written constitution; a 1973 decree banned all political organizations and activities. 120 A Constitutional Review Commission was established in July 1996, 121 but the lack of visible progress and withdrawal of interested parties from the process has led to doubts over its credibility and the likelihood for Swaziland gaining a constitution in the near future. 
Provisions Relating to Human Rights
As opposed to North African states which have limited provisions relating to human rights incorporated into their constitutions, many states in Southern Africa, including Botswana, Lesotho, South Africa, Swaziland, Zambia, and Zimbabwe, incorporated a bill of rights into their constitutions when majority rule was established. 123 While Botswana and Zimbabwe retained their respective postindependence constitutions of 1966 and 1979, 124 other states have promulgated new constitutions but have continued to insure that a bill of rights is an integral part of their constitutions. 125 The constitutional reforms of Angola and Mozambique also incorporated the adoption of fundamental rights.
The African Charter provides in Article 13 for the right to participate freely in government directly or through freely chosen representatives. 126 Most Southern African constitutions expressly recognize the right to vote and to participate in government. 127 While the constitutions of Botswana and Zimbabwe do not expressly achieve this end, these rights are part of the unwritten constitutional framework inherited from the British. 128 Moreover, all of the Southern African constitutions protect freedom of expression, 129 while five of them expressly recognize press freedom. 130 Indeed, Southern African constitutions can be said to go beyond the African Charter in their protection of democracy in that they all expressly or implicitly protect the right to form political parties. 131 By contrast, the African Charter was concluded in the context of certain states vigorously defending the notion of the "one party" or "non partisan" so-called "democracies." 132 The traditional civil rights, including the right to life, the right not to be subjected to cruel inhuman or degrading treatment, the right to liberty and security of person, the right to property, and the right to equality, are protected in all of the constitutions of Southern states. To these one can add the right to have one's cause heard, 133 the right to freedom of movement, 134 and the rights to freedom of conscience and religion. 135 The right to be free from slavery and forced labor is expressly protected in all of the constitutions except those of Angola and Mozambique. 136 While the prohibition against inhuman treatment is covered by all of these constitutions, 137 the right to human dignity, as a broader notion, is protected in all but three. 138 With respect to equality provisions, race, color, and sex are stated as grounds for unlawful discrimination in every constitution, and there is a reference either to religion or to creed as another basis for protection. 139 Other grounds often referred to include place of birth, ethnic origin, and political opinion. Lesotho's, Namibia's, and South Africa's equality provisions are not exhaustive as to the possible grounds for discrimination, leaving the possibility for "other status" to be determined by their courts.
There is least coherence on the issue of the death penalty. The constitutions of Angola, Mozambique, and Namibia expressly prohibit its use. 140 In contrast, the constitutions of Botswana, Lesotho, Malawi, Zambia, and Zimbabwe expressly permit its use. 141 The South African constitution is silent on the matter, but in its first case, the Constitutional Court interpreted the constitution as prohibiting the use of the death penalty. limitation. 153 Contextually, it is clear that slavery and servitude are not subject to limitation in the constitutions of Lesotho, Malawi, Namibia, Zambia, and Zimbabwe because they are covered neither by a general limitation clause nor by a "claw back" 154 clause. 155 This can also be said for the right to human dignity, torture and inhuman treatment, the right to life, and the right to equality in the constitution of Namibia.
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General limitation clauses come in two forms. One, which is common to all these constitutions, is that which allows for derogation in time of war or state of emergency. 157 The other is a more general type found in the constitutions of Angola, Malawi, Mozambique, Namibia, and South Africa.
158 South Africa's limitation clause, for instance, provides that:
( (c) the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and (e) less restrictive means to achieve the purpose.
159
The concept that limitations being reasonable in an open and democratic society is also common to the constitutions of Malawi and Namibia. 160 These types of provisions define the scope of permissible limitations rather than leaving that job to the legislature as is done with some of the quoted examples from North Africa. The claw back clauses in the Southern constitutions generally also define the permissible scope of limitation. For instance, Section 13(5)(a) of the Lesotho Constitution allows the freedom of conscience to be limited "in the interests of defence, public safety, public order, public morality and public health."
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IV. THE HUMAN RIGHTS SITUATION
A. Transgressions of Human Rights in Northern Africa
General
The four Northern states under review have systematically abused human rights as a means of suppressing "Islamic" 162 groups that challenge their authority. The basic dynamic that leads to such abuses in each of these states is a ruling elite, often times Western in orientation and secular in nature, which attempts to maintain control over a constitutionally enshrined 159. S. AFR. CONST. § 36. 160. See MALAWI CONST. § 44(2); NAMIB. CONST. art. 21(2). 161. LESOTHO CONST. § 15(a). 162. We have placed "Islam" between quotation marks to indicate the Western proclivity to
give it a monolithic character without acknowledging the many variations within the Muslim tradition. Regarding this point, Edward W. Said writes:
One of the points I make here and in [my previous book] Orientalism is that the term "Islam" as it is used today seems to mean one simple thing but in fact is part fiction, part ideological label, part minimal designation of a religion called Islam. In no really significant way is there a direct correspondence between the "Islam" in common Western usage and the enormously varied life that goes on within the world of Islam, with its more than 800,000,000 people, its millions of square miles of territory principally in Africa and Asia, its dozens of societies, states histories, geographies, cultures. "Islamic" state. Measures of repression meant to stay the tide of the various Islamic movements are manifest in the limitations to and violations of freedom of expression, freedom from arbitrary arrest, and manifest unfair trials. Further, systematic arbitrary arrest, detention, and torture remain means of instilling fear into opposition groups that today find representation, more often than not, under the aegis of Islam.
The so-called "Islamic movements" that have emerged have more to do with democratic aspirations, i.e. the ability to "have a say" in one's public life, than religious dogma. Having suppressed democracy through the limitation of true political participation, 163 the majority of citizens have turned to religious groups as a means of expressing their disenchantment with illegitimate regimes. 164 Further, some of these Islamic groups, such as the Muslim Brotherhood in Egypt and the Front Islamique de Salut (FIS) in Algeria, have often proven themselves "better organized, more efficient and less corrupt than the government administration[s]" in providing services to their fellow citizens. 165 These governments, threatened by the challenge to their legitimacy and weakening of their power base, have subjugated the rights that they have readily embraced in written form to repressive 163. For example, Lisa Anderson writes that in none of the instances of the so called liberalization of the political process in North Africa or the Middle East "did regimes intend to actually confront competitors for power. In both intent and content, these reforms were designed not to inaugurate a system of uncertain outcomes-democracy-but to solidify and broaden the base of the elite in power . . In his introduction, editor John L. Esposito gives an overview of Anderson's piece, stating:
Drawing on the Tunisian, Algerian, and Moroccan experiences, she demonstrates the extent to which [Islamic] movements have been "reactionary," i.e., developed their policies in reaction to regime policies. Thus, she notes that the failure to provide detailed programs and the tendency to resort to violence are often in reaction to government policies. measures meant to consolidate and maintain their unrepresentative governments in the wake of popular Islamic challenges.
State Specific Situations a. Algeria
During the past decade, there has been a quagmire of human rights abuses in Algeria as a direct result of the military suppression of the FIS, which was victorious in the elections of 1991 and was poised to win the canceled second round of parliamentary elections scheduled for early 1992. 166 In attempting to ensure that the FIS would not reap its democratic spoils, a de facto coup took place whereby the army usurped control of the state and imposed a state of emergency giving itself wide discretion in its move to suppress this popular and democratic movement. As Mohammad-Mahmoud Mohamedou, Director of Research at the International Council on Human Rights Policy, noted: "The Algerian government's refusal to abide by the 1991 election results, followed by a silent coup d'État and an anti-Islamist campaign including emergency military trials, torture, and assassinations, led to a civil war between the Algerian army and the three main Islamist groups. . . ." 167 As a result of widespread oppression by government forces, the Islamic opposition took up arms. 168 While the Western media was quick to place the blame of the fratricidal conflict on "Islamic terrorism," Amnesty International reported that: "Responsibility for human rights abuses could often not be established because security forces, militias armed by the state and armed groups defining themselves as Islamic groups often adopted similar patterns of conduct and because there were no investigations." 169 This final point is worth highlighting as the Algerian authorities, while placing the blame on Islamic terrorists, have "refused to allow access to UN human rights experts and to international human rights organizations." In its 1999 report on Algeria to the UN Commission on Human Rights, Amnesty International noted that human rights abuses "continue on a large scale."
172 These abuses continued despite the promulgation of a new constitution in 1996 173 and the "unilateral truce declared in October 1997" by the military wing of the FIS, which precipitated a formal end to the civil war.
174 Amnesty International reports, however, seem to indicate that the war is not over, as the "level of violence remained high throughout the year, but appeared to be lower than in 1997."
175 Security forces and militias armed by the state continued to be responsible for extrajudicial executions, deliberate and arbitrary killings, torture, "disappearances" and arbitrary detention. Faced with a crisis of popular legitimacy, the government seeks to silence voices which undermine its tenuous hold on ideological credit. Islamist groups, considered the state's most threatening challengers, bear the brunt of these efforts. Drawing on emergency laws and anti-terrorism amendments, the state has increasingly resorted to coercive tactics and flagrantly undermined the rights to life, personal safety, and freedom. While Algeria has been in a state of emergency since 1992, Egypt has, with the exception of an 18 month period in the early 1980s, been under its own state of emergency since 1967. 178 Egypt's apparent perennial state of emergency has been criticized by the UN Human Rights Committee, which maintains that states of emergency must be of an "exceptional and temporary nature and may only last as long as the life of the nation concerned is threatened." 179 To that end, as a comment to the last report Egypt submitted to it in 1994, the Committee "expresses concern at the long duration of the state of emergency in Egypt" and that this state of emergency "constitutes one of the main difficulties impeding the full implementation of the Covenant." 180 The US Department of State noted that in Egypt, the ruling party, headed by the President Hosni Mubarak, "dominates the political scene to such an extent that citizens do not have a meaningful ability to change their government." 181 This political exclusion is backed by the systematic repression of Islamic groups, including the Muslim Brotherhood, which has sought democratic reform while opposing violence. Amnesty International reports that "thousands of suspected members or sympathizers of banned Islamist groups . . . were still held without charge or trial under emergency legislation following their arrest in previous years." 182 The same 1999 report goes further by indicating that trials of alleged members of Islamic groups before military and the Supreme State Security courts established as an emergency measure in 1997 continue "to be grossly unfair." 183 The US Department of State reports that Egyptian security forces committed numerous serious human rights abuses, as they: "torture prisoners, arbitrarily arrest and detain persons, hold detainees in prolonged pretrial detention, and occasionally engage in mass arrests. In actions unrelated to the antiterrorist campaign, local police killed, tortured, and otherwise abused both criminal suspects and other persons." 184 c. Libya Although Libya suffered through much of the 1990s from an international pariah status resulting from UN Security Council sanctions that were brought on by its security forces' alleged involvement in the Lockerbie incident, "Libyans voice few calls for change." 185 The lack of internal political dissent may in part be due to a higher standard of living enjoyed in Libya than in the other Northern states under review. 186 However, it appears that dissent has also been systematically curtailed by the state, which seeks to limit the influence of Islamic groups clamoring for political participation and change. In a news article, Amnesty International was reported as stating:
Since the beginning of 1995 there have been numerous sporadic armed clashes between the Libyan security forces and members of armed Islamist groups. . . . Thousands of suspected Islamist activists of varying trends are said to have been arrested in the last few years, most of whom are still believed to be held without charge or trial. 187 As Peter Woodward of Reading University has noted, opposition groups in Libya have coalesced under the banner of Islam "for it has become a theme of [Colonel Muammar El] Quaddafi's Libyan opponents, though he, having his own interpretation of Islam, sees no room for their criticism." 188 This intransigence was evident in June and July 1998, when "around 100 professionals, including engineers and university lecturers, were arrested on suspicion of supporting or sympathizing with al-Jama'a al-Islamiya al Libiya (Libyan Islamic Group) an underground Islamist movement which was not known to have used or advocated violence." 189 Targeting Islamic groups is not a new theme in Libya. Amnesty International records that five individuals While Tunisia has been "entirely free of political violence for several years," the authorities see this lack of violence as a justification for maintaining their draconian system of authoritarianism which has been in place since "a massive crackdown in 1991-1992." 198 As a result, freedom of expression has been severally restricted, as "Tunisia's television, radio, and daily press exhibited no independence when it came to examining government policies."
199 Even specific editions of the French newspapers Le Monde and Libération "were banned during the first half of 1999." 200 Beyond severe restrictions on the press, the UN Committee against Torture (CAT), 201 has expressed its concern that there exists in Tunisia a "wide gap between law and practice with regards to the protection of human rights." 202 The CAT singles out torture by noting that it is "'disturbed by the reported widespread practice of torture' . . . perpetrated by security forces and police." 203 The CAT noted that regulations on detention were not followed, thus leading to abuse, and that a climate of impunity had been established. The CAT stated that "by denying these allegations, 'the authorities are in fact granting those responsible for torture immunity from punishment, thus encouraging the continuation of these abhorrent practices.'"
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B. Transgressions of Human Rights in Southern Africa
General
In contrast to the human rights violations of North African states, those that characterize the Southern region cannot be encapsulated into a single religious or political theme. While forms of civil strife persist in Angola, Swaziland, and Zambia, each state possesses its own unique political context and constitutional framework. 205 In Lesotho and Namibia, civil conflict has sprung up and simmered down, while in other states, recent transition to democracy has shown early signs of success and human rights violations have sometimes had little if any political explanation at all. Zimbabwe is one of the older emerging democracies in Southern Africa, but human rights violations have threatened the very survival of the pillars of that democracy, although there is no civil war in progress. In the absence of civil war, breaches of human rights have generally either served to curb opposition, principally through infringements of the right to freedom of expression, or merely demonstrate the fledgling nature of developing democratic institutions, as is the case with police brutality and poor prison conditions.
State Specific Situations a. Angola
A protracted war has reigned in Angola since negotiations for its independence were inaugurated in 1974. The Alvor Agreement of 1975, which envisaged a coalition transitional government, failed in its objective when certain parties attempted to acquire power by force. One of them, the MPLA, declared independence and took control of the country. However, its main opponent the National Union for the Total Liberation of Angola has waged a civil war with ruthless persistence. 206 Peace agreements in 1991 and 1994 failed to put an end to the war. The latter agreement was partially successful disarming UNITA rebels 207 and incorporating leaders into government positions, 208 but the main opposition leader, Jonas Savimbi, resumed hostilities that continue despite a UN arms embargo against UNITA. 209 This civil war has been accompanied by wide ranging human rights abuses, including indiscriminate aerial bombings, torture, disappearances, summary executions, looting, rape, internal displacement of civilians, killing of civilians, and the recruitment of child soldiers. 210 Since the complete resumption of hostilities in December 1998, freedom of expression and of the press have been suppressed by both sides of the conflict through violence and legal arrests of and legal proceedings against journalists. UNITA has been particularly radical in its disregard for freedom of expression. Amnesty International has also remarked that in "UNITA controlled areas freedom of expression is practically non-existent." 211 The civil war has also dealt human rights a special blow that sets Angola apart from its neighbors in that social and economic rights lost all meaning for parts of its population. A recent UN report reveals that people are surviving on "larvae and grass" in parts of Angola's central province. 212 b. Swaziland While civil war persists in Angola, other states have failed to respect the human rights of their citizens as part of an effort to keep a tight hold on the reins of power. Swaziland has been in a state of emergency since 1973 when the constitution was suspended. Political activity is banned and freedom of expression and assembly are restricted. On the positive side, in contrast to some other southern African states, Swaziland has shown a modicum of respect for press freedom. In 1998, it held back on plans to introduce tough media legislation in favor of allowing journalists to establish their own self-regulating media council. 213 Southern Africa Report notes, ironically, that: "Swaziland appears to be the only southern African state outside South Africa that has come to recognize that the promotion of media freedom should be an intrinsic part of its transformation to a democratic society." 214 Paradoxically, opposing voices are suppressed in other ways. Demonstrations have been violently quelled with the use of tear gas, batons, sjamboks (a form of traditional whip), and live ammunition. 215 Amnesty International regularly reports allegations of mistreatment including torture of detainees by the police. 216 Beyond such limitations, there have been notable examples of disregard for democratic process and the rule of law. In 1997, the Acting Chief Justice was dismissed from this post after ordering the release of detainees held illegally. 217 In 1999, two days before parliamentary elections, soldiers and armed police invaded the homes of members of the opposition party, the Swaziland Democratic Alliance, looking for papers calling for a boycott of the elections. 218 Africa Confidential reported in 1999 that in response to an incident where a bomb had been placed under a bridge over which the king had just passed, the government passed the Swazi Administration Order. This order apparently gave 200 chiefs the authority to arrest and to try suspects without warrants or legal representation and made those chiefs subject to fines or dismissal if they failed to prohibit conduct that may cause riots or disturbances. Zimbabwe is another leading example of a state with an insecure government infringing its citizens' rights in order to maintain power. Unlike Swaziland, Zimbabwe possesses a functioning democratic constitution, but the fact that the ruling ZANU-PF party possesses 147 out of the 150 seats in parliament smacks of a one party state. 220 The media has not only been tightly controlled but oppressed. In 1998, reports indicated that the government was planning legislation to prevent a foreign media consortium from launching newspapers in Zimbabwe. 221 In 1999, the government instructed the state-owned media to refrain from reporting on the organization of a strike against tax and price rises for staple foods. 222 In the same year, there were reports of the arrest and torture of journalists. 223 It is said that several years ago President Mugabe openly exclaimed in response to a question as to why he did not allow a second privately owned TV station, "What! And allow my opponents to gain a political platform. Certainly not!" 224 The clampdown on the press has been accompanied by restrictions on freedom of association and the unnecessary use of teargas on peaceful demonstrators. Minority groups have also been the focus of attack in an apparent attempt to gain popularity with the majority. Homosexuals have been particular subjects of discrimination, as demonstrated by the government's attempt to ban a gay and lesbian organization from participating in Zimbabwe's international book fair, 225 and President Mugabe's open criticism of homosexuals. For example, President Mugabe castigated the World Council of Churches for admitting homosexuals to their general assembly in Harare, and on another occasion, stated that the constitution guaranteed freedom "except for gays." 226 White farmers have also been beaten, killed and evicted from their farms by so-called "war veterans" with the apparent support of the president. 227 These incidents and others have demonstrated the leader's total disrespect for the rule of law where the courts have intervened and the court orders deliberately flouted by the president and the law enforcement agencies. Earlier in 1999, military officials defied three high court rulings requiring the release of a journalist from army detention, and on the Supreme Court requesting the president to reaffirm commitment to the rule of law, the president retorted with a request for the resignation of the justices. In Lesotho and Zambia the basic pillars of democracy are in place but there remain politically motivated violations of human rights. Institutionally, Lesotho is a democratic monarchy and Zambia a democratic republic. Zambia was an official one-party state from 1964 to 1991. This political system was abandoned in 1991 due to severe economic problems, 229 but a culture of human rights violations has persisted. Both countries have been characterized by a lack of respect for the free media, incidents of torture, and unlawful killings by the police, as well as harsh prison conditions. 230 Journalists critical of the respective governments and political opponents alike have been the subjects of harassment and attack in these countries. In 1998 in Lesotho, an army insurrection followed by a badly managed intervention by South African and Botswana troops exacerbated the poor human rights situation. 231 Given the political nature of abuses, it is difficult to attribute to the ruling parties of these states a bone fide intention to promote human rights.
e. Botswana, Malawi, Mozambique, Namibia, and South Africa:
Generally Peaceful and Emerging Democracies
In Botswana, Malawi, Mozambique, Namibia, and South Africa, peace generally reigns and democracy functions: political parties can freely compete for power; there is respect for the independence of the judiciary; and the governments can be attributed with an intention to respect human rights, at least within their own jurisdiction. These governments are, for the most part, not willing accomplices to abuses. Those abuses that occur are, in so far as they are attributable to organs of the state, not part of an official or unofficial government policy but rather are linked to the various social and cultural factors related to their status as emerging democracies. Most of these states have fledgling democratic frameworks. Malawi's multiparty democracy dates back to 1994, Mozambique's to 1993, Namibia's to 1990, and South Africa's to 1994. Botswana's democracy has been developing steadily for some thirty years, a record on a continent familiar with regular change. Minnie Venter and Tapfumaneyi Eliot Manyika have identified seven reasons for Botswana's success including: -The issues in Botswana's post-colonial politics-unlike those in many other African states-have not produced controversial or explosive situations.
-Cleavages, particularly ethnic rivalries, have not been so deep as to affect political stability.
-Conflicts have been manageable.
-The ruling party incorporated the traditional authority of the chiefs.
-Economic prosperity and the fairly equitable distribution of scarce resources to a small population have enabled the government to contain discontent.
-Independence and liberation did not follow a bloody struggle as in many other African states, for example, Zimbabwe, Mozambique and South Africa.
women, and looting. 239 The Angolan government has reportedly recruited Namibian children for the war with the apparent acquiescence of Namibia. 240 Southern African states therefore fall into differing categories of human rights situations, but none of them have sufficiently clean hands that they can mount a moral crusade against others. Various other political factors, some of which have been mentioned, further militate against this approach. A genuine common determination in this regard would require some level of admission of failure, which does not come easy for governments that have to appease populations that suffer from serious social setbacks. High rates of crime and poverty as well as astronomical AIDS statistics attack the social infrastructure of most Southern African states and provide little hope that governments will get a firm handle on human rights problems.
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V. CONCLUSION
This study of the North and Southern African states reveals that African unity, where it relates to human rights law and practice, exists in the first instance in an ephemeral manner and, in the second, as against the promise entailed by the African Charter. These states have united in rhetorical support through treaty participation. They have also united in their failure to implement these same rights. There exists no unity of purpose on the African continent when it comes to undertaking international human rights obligations; further, the extent of constitutional incorporation of such norms and the bona fides of implementation of their international obligations is a patchwork of consistency and variance.
North Africa differs from Southern Africa by making notable reservations to human rights treaties that subject its international obligations to religious norms and paralyze the enforcement mechanisms envisaged by the treaties; "states of emergency" then place these states within a different and supposed exceptional normative framework. While the Northern states generally consider their human rights obligations to form automatically part of their domestic law, this occurrence is less a result of a deliberate policy than of their approach to treaties generally, as derived from past practices of their former colonial power. A commitment to endorsing human rights in the domestic normative framework is hardly reflected in the constitutional provisions of these states.
In contrast, the states in Southern Africa do not generally automatically embrace all treaties into the domestic arena but have, for the most part, given fairly detailed expression of human rights obligations in constitutions. It is at the level of conscious respect that the clearest divergence among Southern states exists. Some governments have respected the basic principles of democracy by generally refraining from state sponsored violations. This restraint does not exist in Angola, Lesotho, Swaziland, Zambia, and Zimbabwe, all of which willingly violate rights at varying degrees of intensity. The Northern states under review have, likewise, all been active participants in the denigration of a human rights culture.
Ultimately, where all the African states under review unite, and this is the sad reality, is simply at the levels of rhetoric and abuse. The move towards establishing the African Court of Human and Peoples' Rights is a means of staying these tides by holding all African states to the same standards. If African unity means anything today, should it not mean that Africans from coast to coast have the inherent dignity to enjoy life on their continent without fear of violations to their African Charter rights? An African court holds out the promise that states will be held responsible for violation of the African Charter and that the continent can bridge the gaps that clearly exist between the peoples of North and Southern Africa through the union of common human rights standards.
